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United Slates Court of Appeals 

Fok the Second Cibcuit 


No. 75-4141 


ITT Continental Baking Company, Inc., Petitioner, 

v. 

The Federal Trade Commission, Respondent. 


Ted Bates & Company, Inc., P titioner, 
v. 

The Federal Trade Commission, Respondent. 


On Petitions for Review of Orders of the 
Federal Trade Commission 


REPLY BRIEF FOR PETITIONER 
ITT CONTINENTAL BAKING COMPANY. INC. 

On these petitions for review of a cense and desist order 
of the Federal Trade Commission, the Commission lias not 
challenged major premises upon which Petitioner ITT Con¬ 
tinental Baking Company, Inc. seeks reversal of that order. 
In fact, on the threshold issue presented by these petitions, 
the Commission’s sub silentio concessions leave virtually 
no basis upon which the order can be affirmed. The Com¬ 
mission’s contentions on other issues are unpersuasive, 
and, as we show below, its order against ITT Continental 
must be reversed. 
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L 

THE ORDER BELOW MUST BE REVERSED BECAUSE IT 
RESTS ON A THEORY OF VIOLATION AS TO WHICH 
NEITHER ADEQUATE NOTICE NOR OPPORTUNITY 
TO BE HEARD WAS AFFORDED. 

In our opening brief, wo argued that the Commission 
committed reversible error by basing its sweeping cease 
and desist order upon a theory ot‘ violation as to which 
ITT Continental was not afforded adequate notice or an 
opportunity to be heard. Pet. Br. 15-22, 38-39. 1 That 
theory, first unveiled when the Commission issued its deci¬ 
sion, was that the advertising for Wonder Bread challenged 
in this case falsely represented to tho consuming public 
generally that Wonder was “an extraordinary food for 
producing dramatic growth in children.” See id. We 
demonstrated that paragraph 10 of the Commission’s com¬ 
plaint (Complaint Tf 10 (1 App. 23)), which contained this 
quoted language, actually alleged an entirely different vio¬ 
lation of law; that is, an “exploitation of children” by 
making the asserted false representation only to children 
not to consumers in general—which would have adverse 
emotional impact on children. Pet. Br. 6-12. 

These contentions appear unchallenged by the Commis¬ 
sion in nearly every material respect. Thus, the Cnmmis 
sion does not dispute that paragraph 10 of the complaint 
contained no allegation concerning the meaning of Won¬ 
der’s advertising to adults and that no such issue based on 
paragraph 10 was litigated at the hearing below. See 
F FC Br. 28-30. 'Flic Commission therefore cannot contend 
that ITT Continental was afforded adequate notice of and 
opportunity to lie heard on the question whether the chal¬ 
lenged advertising represented to consumers generally that 
bonder was “an extraordinary food for producing dra¬ 
matic growth in children.” Xor does the Commission deny 

• ITT Continental’s opening brief is referred to in this brief ns “Pet. 
Ur.’’ anl the Commission's answering brief is cited ns “FTC nr.’’. Other 
Abbreviations and citations are as deseribod in Pet. Ur. .1 n.3. 
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that entry of an order in this ease based upon adjudication 
of such an issue would have violated basic procedural rights 
of ITT Continental and would constitute reversible error. 
See, National Realty <0 Constr. Co. v. Occupational 
Safety ((' Health Renew Conim’n. 489 F.2d 1257, 12(57 n.40 
(l).c. Cir. 1973); Stanley Works v. FTC. 4(59 F.2d 49S, 508 
n.24 (2d Cir. 1972), cert, denied, 412 U.S. 928 (1973); Ben- 
dix Corp. v. FTC, 450 F.2d 534, 542 (6th Cir. 1971); Rodale 
Cress, hie. v. FTC, 407 F.2d 1252, 1256-57 (D.C. Cir. 19GS); 
5 C.S.C. § 554(b) (1970). See also Pet. Ur. 1(5-18. 

Conceding these important points sul> silentio, the Com¬ 
mission claims instead that the opinion it issued on recon¬ 
sideration makes clear that “the Commission only consid¬ 
ered the Paragraph 10 allegation as a deception of children 
....’’ FTC Ilr. 29-30 (emphasis added). It goes on to 
argue that evidence concerning the meaning of the adver¬ 
tising to adults was “only a factor that the Commission 
considered” in concluding that the advertising was decep¬ 
tive to children. FTC Ur. 31. 

These contentions seem at least as widely divorced from 
the opinions the Commission rendered below as those opin¬ 
ions were from the issues raised by the complaint and liti¬ 
gated at the hearing. The Commission cites nothing in its 
original opinion of October 18, 1973 that suggests that the 
violation upon which its order i< based was limited to an 
alleged deception of children. Vs we have previously 
shown, that opinion, and the Commission’s findings of fact, 
conclusions of law and order entered, make completely 
clear that the violation found went far beyond an alleged 
deception of children and that the original adjudication 
explicitly ’eluded a finding of deception of the consuming 
public in general. See Pet. Hr. 18-19 & n.17. 

Even the opinion on reconsideration, upon which the 
Commission now exclusively relies, makes clear that the 
order in this case is based on the indefensible conclusion 
that the paragraph '0 representation was made to con- 



Humors generally nn<l not merely to children. There, the 
Commission explicitly admitted that it had made such a 
finding in its original opinion. Opin. on Recons. 2 (1 App. 
273). Citing to the discussion of the paragraph 10 ques¬ 
tion in its original opinion, the Commission went on to 
state that it had relied on evidence “that these advertise¬ 
ments were deceptive to the mlire audience viewing them.” 
Id. (emphasis added). 

Moreover, in the opinion on reconsideration, the Com¬ 
mission made its only attempt to justify the particular 
provisions of its order. As previously noted (Pet. Br. l!>), 
it did not do so, however, on the basis of a violation con¬ 
sisting of deception of children. To the contrary, it affirm¬ 
atively appears even from this second opinion that the or¬ 
der under review was based on the Commission’s finding 
as to adults. 3 Indeed, the breadth and scope of the order 
under review obviously could not be sanctioned on a finding 
limited to deception of children. Unde the circumstances, 
there is a truly Alice in-Wonderland quality to the claim 
that all tin* Commission did was to consider evidence as to 
the meaning of the advertising to adults as relevant to the 
issue of its meaning to children. 3 

3 In addition to the example given in l et. Or. 19, the opinion on recon 
•Monition purported to justify paragraph 1(3) of the Commission 's order 
in part on grounds of "the importance to children nnd consumers of cor¬ 
rect nutritional information.” Opin. on Recons. 5 (I App. 276) (emphasis 

•ded). Moreover, the reference, in the same passage of the opinion, to 
•‘millions of dollars of sales” that the challenged advertising is claimed to 
have involved could only contemplate a violation .ised on alleged deception 
of the general consnming public, particularly in view of the uncontisted 
evidence, cited in the Commission's brief before the D.C. Circuit (at p. 5), 
of the minimal Influence that children exert on bread purchases. Srr 2 App. 
387. 

* The Commission intimates in this connection (FTC Hr. 28-29) that the 
decision in Cinderella Career & Finishing Sc hools, Tnc. v. FTC, 42.1 F.2d 583 
(D.C. Cir. 1970), rrijuirril it to consider whether the paragraph 10 represen¬ 
tation was made to adults. Of course, nothing in CimlrrrUn authorizes the 
Commission to violate a respondent' due process rights by basing an order 
on findings on issues ns to which no notice has been afforded. 



There is no merit to the claim (FTC Fr. 2!) n.lfi) that, 
in its opinion on reconsideration, the t ommission addressed 
itself to the defect in its original adjudication and did not 
add an entirely new ground for decision. The defect here 
was the adjudication of an unlitigated question that no one 
could possibly have known was an issue in the case until 
the Commission issued its first opinion. The denial ol 
procedural rights that this adjudication necessarily en¬ 
tailed was not remedied in any fashion in the opinion on 
reconsideration. Moreover, the dubious proposition that 
advertising that would mislead adults would, a fortiori, 
mislead children (see pp. 11-12, infra), had never previously 
been advanced to support paragraph 10. This proposition, 
which has now become the linchpin of the Commission’s 
entire position, appeared for the first time in the opinion 
on reconsideration. In short, the passage of the Commis¬ 
sion’s opinion on reconsideration now relied on was not 
simply an impermissible effort at “repair carpentry.’’ 
Braniff Airways, Inr. v. CAB, .'170 F.2d 4.)3, 4(17 (D.O. Oir. 
t*)67). See also Pet. Hr. 10 n.19. It was an indefensible 
post hoc effort to avoid the defect in the adjudication and 
not in any way to address, much loss remedy, that defect. 

The Commission denies that the conclusion as to tin* 
meaning of the adveitising to adults was the basic premise 
upon which the advertising was found deceptive as to chil¬ 
dren. 4 The Commission does admit, however, that it was 
at least “a factor that the Commission considered’’ on the 
question of the meaning of the advertising to children. 
FTC Br. 31. 

4 Tlip Commis ion elaim* that it considered the testimony of psychiatrist* 
ns ,-onfirming it* comdudon on the paragraph 10 question (FTC Ur. 31 >, hut 
this was evidently not the ease. See pp. 13-14, infra. 

Tor tjie Court ’* information, !>r. Mendelsohn, whose testimony was cited 
in the Commission’s opinion (FTC Opin. IS n.lH (I App. -1'')) was P re ' 
sented us an expert in mnsa rommutiieation* (Tr. lsfis) and wax not a t.sy- 
ehiatrist. In any event, the Commission appears to have abandom-’ any 
reliance on Or. Mendelsohn’s views. 





This concession by itself requires reversal, for agency 
action cannot be sustained even if all that appears is that 
the action il may have been u fleeted by plainly invalid 
grounds . . . Dietrich v. Turlton, 473 F.2d 177, 179 
(D.C. Cir. 1972) (emphasis added); see, e.g., Braniff Air¬ 
ways, fur. v. CAB, 379 F.2d 453, 466 (I).(’. Cir. 1967). It 
has also been said that “the doctrine [of harmless error| 
must be used gingerly, if at all, when basic procedural 
rights are at stake.” Greater Boston Television Cory. v. 
b( C, 444 F.2d 841, Sol n.16 (D.(\ Cir.' cert, denied , 403 
U.S. 923 (1970). 

An additional legal issue 1 is whether the Commission 
could lawfully have based an order on paragraph 10 in the 
absence of finding the advertising “exploitive” of children 
as well as deceptive to them. As tin 1 Court will recall, tin 1 
Commission actually dismissed the exploitation allegation 
of paragraph 10. FTC Opin. 21-22 (1 App. 219-20). 

There is no ambiguity on this point in paragraph 10 of 
the complaint. Cf. FTC Hr. 27. Even a cursory reading 
of the charge discloses that it required proof of both 
‘exploitation which was the gist of the allegation, and 
of a false portrayal causing that exploitation As such, 
it (and paragraphs 11 and 15 of the complaint) charged 
something other than a violation consisting of a conven¬ 
tional misrepresentation. atlier, these paragraphs plainly 
advanced a novel legal theory of a Section 5 violation 
predicated upon that statute’s proscription of “unfair 
acts or practices in commerce.” 15 U.S.C. § 45(a)." 

1 liecent theories of “unfair" as opposed to false advertising apparently 
began to develop at the Commission with tin- issuance, in July 1 ‘*70. of the 
complaint in In re Pfizer, Inc., SI F.T.C. 23 (1972). The “exploitation" 
allegations of the complaint here were clearly designed to establish a new 
legal theory of Section 5 violations based upon the power of the Com 
mission to interpret the broad statutory standard of “unfairness" and to 
apply it to particular conduct. See, r.()., FTC v. Sperry & Hutchins m Co., 
405 TT.S. 23,1 (19721. 
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By dismissing tin* “unfairness” allegation of paragraph 
10 and treating that charge as one of conventional misre¬ 
presentation, tlie Commission clearly did “change theories 
in midstream” in the very fashion that the courts have 
condemned in tin* past. F-fj., lhndlx Corp. v. FTC , 4.">0 
F.2d 534, 542 (6th Cir. 1071); liotlale Press . Inc. v. FTC, 
407 F.2d 1252, 1256-57 (D.C. Cir. 106S). At the very least, 
none of the cases cited by tin* Commission, or any other 
authority we know of, holds that the Commission can enter 
an order solely on the basis of a complaint allegation the 
gist of which it has dismissed. 

The rights to notice and an opportunity to be heard are, 
of course, of constitutional dimensions. These due process 
rights are expressly guaranteed to respondents in Commis¬ 
sion ad,judie >“ -us by the Administrative Procedure Act, 
5 U.S.C. I b), (c). They have been recognized as 
I'undamen ' > fair administrative decision-making by 
‘his and other courts. Set Pet. Br. 16-17. There can ho 
no question hut that ITT Continental was deprived of 
these basic rights by the Comndssion’s handling of para¬ 
graph 10 and that it was prejudiced by that deprivation. 
See Pet. Br. 21-22. Under these circumstances, the Com¬ 
mission's order cannot be sustained. 


II. 

THE CHALLENGED ADVERTISING FOR WONDER BREAD 
WAS NOT UNLAWFUL. 

The Commission’s contentions concerning the meaning 
of the challenged advertising to adults require little dis¬ 
cussion here. They are, for the most part, simply reitera¬ 
tions of points made in the Commission’s opinion and ac¬ 
cordingly have already been dealt with in our opening 
brief. Pet. Br. 22-33. 

Tt nonetheless bears noting that the Commission appears 
to be eriously arguing that the challenged advertising had 






the capacity of leading consumers to believe that consump¬ 
tion of Wonder would cause instantaneous growth in 
children. FTC Br. 38 & n.25. 6 The Commission maintains 
that me fantasy aspect of the advertising would not have 
been obvious to all consumers (FTC Br. 38 ii.2.*j) and that 
the “verbatim responses’* actually indicate that six percent 
of the consuming public understood the challenged adver¬ 
tising to state that a child might suddenly shoot up in size 
as a result of consumption of Wonder bread. FTC Br. 
42. ' The Commission actually seems to argue that one of 
these responses—presumably that of a consumer, who 
stated that Wonder would help children grow ten feet 
tall—reflected literal belief in the fantasy growth sequence. 
FTC Br. 42 n.29. 8 

These conclusions are so incredible, and so contrary to 
everyday experience, that the contentions (e.q., FTC Br. 37, 
42 n.29) that these are permissible inferences cannot be 
seriously entertained. At the least it is clear that the 
Commission is now arguing for a revolutionary change in 
the legal standards that heretofore have governed the law¬ 
fulness ot advertising. See Pet. Br. 31. Although these 
standards do not require proof of actual deception, they do 
require that there be “a likelihood or fair probability that 
the [consumer] . . . will be misled.’’ Gcr-Ro-Mar, lne. v. 

Thus, the Commission states that the advertising was filled “with key¬ 
words . . . that implied that Wonder bread was an extraordinary food for 
providing dramatic growth, the kind provided in the [fantasy growth] se¬ 
quence. I TC Ur. 38 (emphasis added). The growth sequence was the 
aspect of Wonder s advertising that depicted, through a routine photographic, 
technique, a small child growing to the size of a 12-year-old in a few 
seconds of Wonder’s television commercials. 

7 The Commission is simply wrong in its assertion (FTC Br. 40 n.28) 
that the roughly 000 verbatim responses that the Commission disregarded 
involved advertising stressing “freshness” or that did not otherwise have a 
nutritional theme. See Jackson 244(5-47 (2 App. 415-1G). 

8 In its opinion, the Commission cited this response ns indicating “face 
value” acceptance of thp challenged advertising. FTC Opin. 1!) n.19 (1 
App. 217). 


FTC, 518 F.2d 33, 38 (2d Cir. 1075): FTC v. Sterling Drug, 
Inc., 317 F.2d (569, (574 ( 2d Cir. 10(53). Moreover, the Com¬ 
mission appears to be requesting thi- Court to do precisely 
what it previously has said flatly it was not prepared to do; 
that is, *o attribute to the consumer, “not only a care¬ 
less and imperceptive mind but also a propensity for un¬ 
bounded flights of fancy.” Id. at (57(5. Vet, no .justification 
was offered below, or is advanced here, for such a radical 
departure from existing legal principles. See also Pet. Br. 
25. 

The Commission does quote the familiar passage from an 
earlier decision that “. . . The law was not ‘made for the 
protection of experts, but for the public—that vast multi¬ 
tude which includes the ignorant, the unthinking and the 
credulous.’ ” FTC Br. 39 quoting Charles of the Ilitz Dist. 
Corp. v. FTC, 143 F.2d 67(5, 679 (2d Cir. 1944).“ It was to 
this very principle that the Commission referred in I)i re 
Kirchner. 63 F.T.C. 1282 (1963), aff'd, 337 F.2d 751 (9th 
Cir. 1964) and again more recently in In re Pfizer, Inc., 
81 F.T.C. 23 (1972). In both these decisions, the Commis¬ 
sion recognized that the principle of ('harles of the Ritz 
“loses its validity . . . if it is applied uncritically or pushed 
to an absured extreme. . . .” 81 F.T.C. at 65; 63 F.T.C. at 
1290. These same Commission decisions also clearly state 
that an unreasonable misunderstanding of advertising on 
the part of an unrepresentative segment of the public may 
not serve as a predicate for a finding of misrepresentation. 
See id. 

"The Commission’s reference (FTC Hr. 39 n.26) to children in connection 
with this quotation also suggests that it has drifted entirely out to sea, or at 
least many leagues from the moorings of past Commission and judicial de¬ 
cisions. None of these remotely implies, a-s the Commission is now asserting 
in substance, that the meaning of advertising to “the public” is to be 
measured by the possible perceptions of that advertising by very young 
children. The law has h-retofore been exactly contrary. F..p., In re Pfizer, 
Inc., 81 F.T.C. 23, 6a (1972); In re Kirchner, 63 F.T.C. 1282, 1290 (1963), 
tiff’d. 337 F.2d 751 (9th Cir. 1964). 
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Wo submit that by its decision below and in its argument 
to this Court, the Commission has pushed the Clunks of 
the llitz principle to its “absurd extreme” and that its 
erroneous application ol the law in this ease requires re¬ 
versal. SEC v. Chniery Corp., 318 U.S. 80, 04 (1043). At 
the very least, the Commission's decision below represents 
a radical departure from the principles it set forth in 
A irchnrr and Pfizer with no explanation advanced for this 
drastic change in direction. Yet, it is established that 

“[Ain agency changing its course must apply a rea¬ 
soned analysis indicating that prior policies and stand¬ 
ards are being deliberately changed, not casuallv ig¬ 
nored, and it an agency glosses over or swerves from 
prior precedents without discussion it mav cross the 
line from the tolerably terse to the intolerably mute.” 1 " 

As tor the ( ommission’s findings as to the perception of 
Wonder's advertising by children, it is first necessary to 
restore some semblance of the reality of the record on this 
issue. Contrary to its present contentions (FTC Hr. 3, 43, 
44), for example, the Commission explicitly found below 
that “TV commercials containing . . . the fantasy growth 
sequence . .. [were] not saown on children’s programs. . .,” 
Opin. on Reeons. 2 (1 App. 273) (emphasis added); see 
FTC Opin. 8-9 & n.10 (1 App. 206-07), FTC Opin. IS (1 
App. 21(i). Flsewhere in ils brief, the Commission admits 
that these contentions are squarely at odds with its findings 
below. FTC Hr. 44 n.31. u 


in Greater Boston Television Corp. v. FCC, 444 F.2d 841, 852 (D.C. Fir.) 
cert, rlenied, 403 l r .S. 023 (1070) (footnotes omitted); see, e.g.. FTC* v. 
Cron-ther, 430 F.2d 510, 514 (p.f. pir. 1970). 

11 T,lc reeor.l docs not show, as the Commission asserts (FTC Hr. 3 ) that 
half of the advertising impressions for Wonder were disseminated on chil¬ 
dren’s programs, and there was certainly no finding that ITT Continental 
ever adopte 1 sin-h an absurd marketing strategy. 

The entire question of the target audience for Wonder’s advertising, as 
well as the potential exposure of children to advertising directed to adults 
that, contained the growth sequence, was fully explained by the testimony 
of Mr. Hicliel and by RX 59, which resolved any possible ambiguities in the 
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As the Commission notes (FTC Br. 43-44), it did enter 
one finding of fact that explicitly addressed the question 
how children between the ages of one (!) to twelve would 
perceive all of tin* challenged Wonder advertising. FTC 
Supp. Finding 1(! (1 App. 132). On its face, however, that 
finding falls far short of being a conclusion that children 
would perceive any of the advertising as portraying Won¬ 
der as ‘*an extraordinary food for producing dramatic 
growth.” 12 

It is also worth noting, moreover, that it does not follow, 
as the Commission stated below (Opin. on Recons. 2 (1 
App. 273)), that advertising it thought deceptive as to 
adults would necessarily mislead very young children. In 
its brief (FTC Br. 3 S), the Commission stresses the audio 
portion of Wonder’s adult television commercials. There 
is no reason to suppose, however, that the language from 
those commercials quoted in the Commission's opinion 
(FTC Opin. 17-1* (1 App. 215-1(!)) would even be under- 

testimonv which the Commission lias cited (and misconstrued). Sc" Rich cl 
2731-32 (2 App. -1-4(1-41). 2734 (2 App. 442 ). 273(4 37 (2 App. 4 43-44). 2730 41 
(2 App. 447.-47), 2743-47 (2 App. 448-7.2), 277.0-7.2 (2 App. 434 7.ni, 2753 7,4 
(2 Apj>. 417-7.8); IIX 50 (3 App. 531). It is to lie noted that neither the 
Administrative haw Judge nor the Commission ever referred to the testi¬ 
mony cited in the Commission’s brief, though both cited that of Mr. Richel. 
FTC Opin. 8 (1 App. 206); T.D. Finding 147 (1 App. 100). And. the 
exhibit cited l.v the Commission as ”CX 50” (FTC Opin. 8 ) (1 App. 206) 
was obviously intended to bo RX 50 since CX 50 was utterly irrelevant to 
the issue. 

Actual!' - , on the target audience question the Commission relied on CX 
175 (3 App. 7.07-15) and CX 176 (3 App. 516-18), which demonstrate that 
the primary target audience for Wonder’s advertising was always adults, 
though acknowledging that some young ••hihlren would be in the audience when 
the advertising was broadcast. Sec CX 175 f 2 (3 App. 508). 

12 The finding, which in any event was not supported by the evidence cited 
in it, was that children would perceive all of Wonder's advertising ‘‘as 
promising some special growth capacity which would not be available without 
eating Wonder Bread.” The Commission does not appear to dispute that, 
ns pointed out in our opening brief (Pet. Br. 18, 36 n.36), this is an altogether 
different question from the ‘‘extraordinary” and ‘‘dramatic” growth charge 
of paragraph 10 . 
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stood by very young children, much loss be misleading to 
them. 

Finally, as is suggested by the discussion above, the law 
has been clear (at least up to now) that the meaning of 
advertising primarily directed to adults may not be meas¬ 
ured by possible perception of that advertising by young 
children. See, e.g., In re Pfizer, supra, at (55; In re Kirch- 
iter, supra, at 1290. The only Wonder advertising shown 
by the record to have been specifically directed to children 
did not contain the fantasy growth sequence. There was no 
finding or testimony that such advertising as was ducted 
to children would portray Wonder as “an extraordinary 
food for producing dramatic growth in children” and, in 
its Supplementary Findings of Fact, the Commission ap¬ 
pears to have concluded that it would not. See FTC Supp. 
Findings 1G-17 (1 App. lf>2). See also Pet. Br. 13, n.14. 

For these reasons, and the others set f >rth in our opening 
brief (Pet. Br. 22-33), the Commission’s order should be 
reversed with instructions to dismiss the complaint. 

III. 

THE COMMISSION CLEARLY DID NOT ADEQUATELY 
CONSIDER THE INITIAL DECISION OR THE RECORD 
IN FINDING THE ALLEGED DECEPTION OF CHIL¬ 
DREN. 

The Commission admits that the decision in Cinderella 
Career d Finishing Schools, Inc. v. FTC, 425 F.2d 583 
(D.C. Cir. 1970) requires it to “consider [the initial de¬ 
cision] and the evidence in the record upon which it is 
based. . . .” FTC Br. 46. Contrary to the unequivocal di¬ 
rection of the court in that same decision, the Commission 
is apparently not prepared to admit that 

“if [the Commissioners] . . . choose to modify or set 
aside [an examiner’s] . . . conclusions they must state 
that they are doing so and they must give reasons for 
so doing.” 425 F.2d at 589. 
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It is cloai that tho Commissioners in this case disregarded 
each ot these clear instructions of Cinderella. 

The Commission’s brief makes no express effort to show 
compliance by the Commission with the latter requirement 
quoted above. In fact, such compliance could not be shown, 
for the Commission vacated the detailed findings on the 
paragraph 10 issues of the Administrative Law .Judge 
without one word of explanation and in exactly the peremp¬ 
tory fashion condemned in Cinderella. 13 


I assing this clear defect in its decision, the Commission 


got s on to claim that it did adequately consider the expert 
testimony in the record concerning children’s perception 
°f the advertising. FTC Br. 47-48." As noted in our 
opening brief (Pet. Br. 36 n.3fi), the only evidence of Com¬ 
mission consideration of the expert testimony offered by 
complaint counsel on the paragraph 10 issues is in Supple¬ 
mentary Folding lfi (1 App. 192) and that finding was not 
addressed to the issue's raised by paragraph 10. See also 
pp. 11-12, supra. This fact implies that the Commis¬ 
sion actually may have rejected the testimony of these 
witnesses that very young children would perceive the 
fantasy growth sequence as a statement of literal fact, even 
though, as previously noted (Pet. Br. 11-12), it was on the 
basis of this testimony that Commission complaint counsel 
presented the paragraph 10 question to the Commission. 


1:1 If the point is of anv relevance, it is simply not true, ns the Commission 
asserts, that Finding 146-59 of the Initial Derision were concerned only 
“with the extent to which children would sufTer from the deception that 
would lie the r. suit of the advertising and the consequent unfairness.’’ FTC 
Hr. 47 n.34. As previously indicated (Pet. Hr. 35 .161, these findings embraced 
a careful analysis of the record developed at the hearing on all the paragraph 
10 issues. See I.D. Findings 146-59 (1 App. 308-12). 

><We have dealt above (p. 4 n.3) with the astonishing claim, reiterated 
by the Commission on this point (FTC Rr. 48), that the Commission’s deci- 
sion that the paragraph 10 claim was made to adults constituted adherence 
to the Cinderella doctrine. 
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The Commission’s brief also refers to testimony of Dr. 
Littner, an expert witness called by ITT Continental. FTC 
Dr. 48 n.35. The Commission did refer in its opinion (FTC 
Opin. IS n.18 (1 App. L’lb)) to some testimony by Dr. 
Littner lint it appears from the Commission’s discussion of 
this testimony that the reference was mistakenly intended 
by the Commission to support its conclusion as to the mean¬ 
ing of the advertising to adults. 15 A further odd aspeet of 
the Commission’s treatment of Dr. Littner’s testimony is 
Supplementary Finding 15 (1 App. 192). There, the Com¬ 
mission explicitly found that complaint counsel’s witnesses 
were qualified to testify as experts on how children would 
perceive the challenged advertising. For reasons known 
only to tin* Commission, however, no such finding was over 
made as to Dr. Littner. 

At tin* very least, in the language of the court in Cin¬ 
derella: 

“It is clear that what the Commissioners did here was 
to roviiw selected parts of the record . . . while ignor¬ 
ing other matters of record. . . . While the Commis¬ 
sioners may arrive at a different conclusion from the 
examiner and may thus overturn his decision, they 
may not do so in conformity with tiie concept of due 
process unless they have at their disposal as full an 
appreciation of all of the evidence as the person whose 
decision they are overturning.” 425 F.2d at 585 n.3 
(emphasis added). 

Merely laying the careful findings of the Administrative 
Law Judge on the paragraph 10 questions along side the 
cursory and even peculiar treatment of a very small part 
ot the relevant evidence by tin* Commissioners makes 
plain that to the extent the Commissioners found a decep¬ 
tion of children, they failed to give the Initial Decision and 

I’-Src Pot. T!r. 3(5 n.36. Further evidence on this point is contained in the 
Opinion on Reconsideration in which footnote 18 was cited as containing 
evidence that the challenged advertisements were “deceptive to the entire 
audience viewing them.” Opin. on Recon. 2 (1 App. 273). 
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tlu* record evidence on which it was based the full consider¬ 
ation required by CiuderelU.. 

A more recent division probably represents a restate¬ 
ment of tlu* teaching of Cimhn lie. ftreater Host on Tele¬ 
vision Corp. v. !■'('(', 44t F.2d S41 (I).('. Cir.), eert. denied, 
4M.1 U.S. 923 (1970). There, the court said the following 
about t>*o role of a court reviewing agency action: 

“Its supervisory function calls on lie court to in¬ 
tervene not merely in case of procedural inadequacies, 
or bypassing of the mandate in the legislative charter, 
but more broadly if the court becomes aware, especially 
from a combination of danger signals, that the agency 
lias not really taken a ‘hard look’ at the salient prob¬ 
lems, and lias not genuinely engaged in reasoned deci¬ 
sion making.” Id. at Sal 

It is obvious that the Commission here did not take a hard 
look at the salient problems posed by the Initial Decision 
and the record concerning the paragraph 10 questions and 
did not genuinely engage in reasoned decision of those ques¬ 
tions. Indeed, there was very little reason for the Com¬ 
mission to do so since, as we have demonstrated, tin* real 
basis for its order was its impermissible conclusion as to 
adults. In any event, the Commissioners plainly spoke on 
these issues only “as verbinn reyis,” in the very fashion 
condemned by the court in Cinderella. 425 F.2d at 588. 


IV. 

THE COMMISSION'S ORDER IS NOT REASONABLY RE¬ 
LATED TO THE VIOLATION FOUND AND ITS TERMS 
ARE NOT SUFFICIENTLY PRECISE. 

We believe it clear beyond doubt that the Commission’s 
order in this case was based upon its impermissible con¬ 
clusion that the challenged Wonder advertising falsely 
represented to adults as well as children that Wonder was 
an extraordinary food for producing dramatic growth in 
children. Since this as an issue not fairly presented by 
the pleadings, and was not litigated, the order must be 
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reversed for this, and for the other reasons set forth in this 
and in our opening brief. 

At the very least, however, the Commission’s order 
must he modified. It bears no reasonable relation to a 
violation consisting solely of deception of children or even 
to a violation consisting solely of a false representation of 
extraordinary and dramatic growth producing qualities to 
both children and adults. 

At the outset, it \< important to note the firmly estab¬ 
lished rule that this Court “must look to lthe Commis¬ 
sion's] . . . opinion, not to the arguments of its counsel, 
for the underpinnings of its order.” FTC v. Sperry <(; 
Hutchinson Co., 405 U.S. 233, 246 (1072); see, e.g„ N Lilli 
v. M> I rv poll fan Life Ins. Co., 380 U.S. 438, 443-44 (1965); 
Burlington Truth Lines, Inc. v. United States, 371 U.S. 
156, 16s 69 11902): liraniff Airways, hie. v. CAli, 379 F.2d 
4o3, 46.) (D.C. C'ir. 1967). As previously shown, examina¬ 
tion of the opinions below makes clear that the sweeping 
order entered was based on the Commission’s impermis¬ 
sible conclusions that Wonder’s advertising made tin* 
paragraph 10 claim to adults as well as children. 

At the least, however, the Commission itself never made 
any effort to justify this order on the basis of a violation 
consist.ng solely of an alleged deception of children. Even 
assuming, as i> clearly not the case, th it the order could 
lie justified on this basis, the failure of the Commission to 
attempt to do so below is itself reversible error. Section 
*(b) of the Administrative Procedure Act (5 U.S.C. 
$ 557(c) ) does not permit an agency to enter an order— 

• veil in the exercise of its expert discretion—with “no 
findings and no analysis ... to justify the choice made 
. . . .“ Burlington Truth Lines, Inc. v. United States, 371 
U.S. 156, 167 (1962), citing Jacob Siegel Co. v. FTC, 327 
T ,S. 60S, 613-14 (1946). This established principle of 

inx,, „lsn Baltimore & Ohio lUt. v. Aberdeen & Rnckflsh R.R.. 303 U.S. 
87, 0:! (IOCS). 
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administrative law, without which effective judicial review 
is impossible, 1 * should he strictly enforced as to orders of 
the Federal Trade < ommissiou in view of the drastic 
potential penalties for violations of such orders'" and the 
inevitably coercive effect on wholly legitimate future 
conduct that inheres in tin* potential for such penalties. 

In point of fact, as we have previously demonstrated 
(I’et. Hr. .".7 4(i), there is no justification for the order 
entered in this case on any conceivable theory of violation. 
The basic argument advanced by the Commission's brief 
appears to be that the scope of the order may be justified 
on the grounds that the violation found was “flagrant” 
(FTC Hr. (!1) and did not involve “a novel issue which,” 
the Commission admits, “would normally militate against 
a broad order.” 19 Nothing in the record supports the 
charge that the violation found was flagrant or that it did 
not present a novel question. In fact, there is affirmative 
record evidence to the contrary. 

In the first place, the violation found could not have 
been “flagrant” in any sense of the word. It involved 
no explicit misrepresentation of any kind. To the con¬ 
trary, the only violation found involved nothing more than 
an implied misrepresentation. FTC ((pin. 17 (1 App. 215); 
Conclusion of Law 2 (1 App. 10s). In these circumstances, 
there can be no possible basis for the claim that the ‘ola- 


l" Baltimore & Ohio R.ll. v. Aberdeen & l.'oekfish R.K., 3P3 T.S. 87, 90 
(IPOS); SEC v. Chcnery Corp., 318 f.S. 80, 94 (1943). Sir nUn Stanley 
Works v. FTC, ItiP F.2d 498, 503 (2.1 Cir. 1072), cert, ilmirii, 412 C.S. 028 
(1973). 

v<Srr 15 U. 8 .C.A. §45(1) (Supp. 1P74). 

in ]-’TC Ur. 72. Sir, e.ii.. Grand Union <’>. v. FTC. 300 F.2.1 02, ion (2.1 
Cir. 1P62). Various other characterizations in the Commissi.m’s brief of the 
violation found—for example, that it involved ‘‘inassne deception” fFTC 
Hr. 73) and ”the least soptiisticateil mem!>ers of society” (FTC Hr. 67) 
—were not asserted as justifications f..r the order in the Commission’s 
opinions. They theref. re must be disregarded here. See p. 16, H '/ira. 
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tion was Ougrant. Moreover, nothing in the record indi¬ 
cates that the respondents helow were even aware of, much 
less intended, the implicit claim thut the Commission found 
lurking in Wonder’s advertising. 

Moreover, the record evidence aflirniatively shows that 
novel issues were presented by (lie complaint and confirms 
that tlie violation found cannot lie regarded as flagrant. 
Thus, advertising from the “Wonder Years” campaign 
challenged in this proceeding was submitted to the Com¬ 
mission durinf the course of a thorough review of Won¬ 
der’s advertising conducted by the agency between 1 !M»i* 
and 19(55. Thomas 21f»7-5H (2 App. .'197-98); Anderson 
2508 (2 App. 42!>). That investigation was terminated 
after full review of the basic advertising claims upon the 
conclusion of the Chief of the Commission's Division of 
Food and Drug Advertising that the “public interest does 
not justify . . . corrective action . . ..” RX .‘!4, Memo, of 
•Ian. 11, 19(15, at T> (.‘I App. 52!)). Srr also Thomas U1117 
(2 App. 401); Anderson 2505-0(5 (2 App. 42(1 27). Through 
out the period from the end of that investigation until the 
beginning of the investigation that led to the instant pro¬ 
ceeding, no question concerning Wonder’s advertising was 
received by ITT Continental from the Commission even 
though the content of Wonder’s advertising did not sub 
stautially change. Thomas 21(17 (2 App. 401). Srr also 
CX 172 * 2 (.‘I App. •j t !*4). Therefore, unless one is pro 
pared to assume that the Commission was utterly shirking 
its statutory responsibilities from some time before 19(55 
through 1970, the only permissible inference from these 
facts is that the issues presented by this case were, indeed, 
novel and further that if there is violation at all in this 
case (and there is not), it could not conceivably be con¬ 
sidered as flagrant. 

It should also be observed that the Commission's brief 
offers no meaningful response to a basic objection raised 
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to this order; that is, that it converted a lengl+iv and ex¬ 
pensive adversary proceeding before the Commission into 
at) utterly meaningless exercise. E.fl., Pot. Hr. .'!7, :'•!*, 4:*- 
44. Having dismissed virtually every aspect of the com¬ 
plaint, the Commission proceeded to write an order that 
makes it appear that the outcome of its own adjudication 
hail been exactly the opposite. Recognizing that a differ¬ 
ent, though analogous, quest ion was involved in Ciuflt rrlln, 
we nonetheless believe that the following passage from that 
opinion is entirely apposite: 

“the Commissioners are not free to boil over in ag¬ 
gression and completely dismiss tliosi* proceedings 
jut the liearingl either because they are dissatisfied 
with the outcome, or for any other reason. Such pro¬ 
cedure is rooted in nothing and places the Commission 
in tin* position of being both the instrument and the 
musician at the same time. Tin* result, legally, is a 
ragged and confusing mosaic defying the very arche¬ 
type of due process, abandoning the merit in hearings 
of the power of persuasion for the persuasion of power 
and thereby producing a self-justifying system that 
makes fairness not really the controlling factor in 
practice that it seems in metaphor.” 4‘J.") F.-d at 
388-89.** 

Here, of course, the Commission not only dismissed the 
proceedings at the hearing; in writing its order, it ren¬ 
dered its mm adjudications meaningless as well. 

Cf. National Dairy Print*. Carp. v. PTC. 4V2 K.'.M flO.'i, (Till fir. 

I!K!!0, amt diaeusalon thereof in I’el. Hr. 39 II. 

With regard to the produrt coverage of I he onler, we Hint the Commis- 
ninn'» relinnee (FTC Mr. 55) on the eminent onler in the Profile lirend rnne 
pnrtieulnrly puzzli>>;t- Beyond tin* fart th it mirh onler* are |fen. rally 
entitleil to no weight (nee Hrief for Petition r Teil Hate* & Po., Ine., tie 
lolier 15, 1975, at 50-341, the Profile onler -i completely irrelevant to the 
argument made at Pet. Hr. 39-41 »inee the a< vertiilng Involved in that rase 
W n* not even tillered to have made false nutritional elaims. See In rr ITT 
Continental linking Co.. Ine.. 79 F.TC. 24H (1971'. 
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Oiu* final general point is worth making about the scope 
of the order under review. Tf it is based (as it clearly is 
not) only upon a finding of deception of children, then a 
broad order is inappropriate for a further reason. As the 
evidence shows (C v 175 fl 2 (3 App. 508)), and the Com¬ 
mission appears to admit (FTC Hr. 4), long before the 
complaint in this case was issued, ITT Continental de¬ 
cided to terminate all Wonder advertising specifically 
directed to children. Hackett 2124 (2 App. 386). See also 
Richel 2739 40 (2 App. 445-46). The law is well settled 
that the termination ot challenged conduct before issuance 
of a complaint by the Commission is a fact that is relevant 
to the permissible breadth of a Commission order. E.y., 
n. JI. Marti d Co. v. FTC. 326 F.2d 415, 450 (2.1 Cir. 1964); 
Country Tweeds.. Inc. v. FTC. 326 F.2d 144, 148 (2d Cir. 
1964). See also Joseph A. Kaplan d Sons, hie. v. FT(\ 
347 F.2d 785, 789 n.8 (D.C. Cir. 1965). 

With respect to the imprecision of the order’s provi¬ 
sions. it is appropriate first to dispose of the suggestion 
(FI C Br. 75-76) that the compliance advisory opinion pro¬ 
cedure available at the Commission represents any cure 
tor an order such as this one that is not “at the outset, 
sufficiently clear and precise . . ..” FTC v. Henry Broeh 
cf Co., 368 U.S. 360, 368 (1962) (emphasis added). In 
Jost•»!> A. Kaplan d Sons, Inc. v. FTC, supra, 347 F.2d at 
790-91, the court persuasively demonstrated the fallacy of 
this contention and the Commission has offered no reason 
to resurrect the very same argument that was there laid 
to rest. 21 

Although one need only read the Commission’s order to 
perceive its complete lack of clarity, several things said 

21 tt also appears unlikely that this procedure will really be available as to 
problems that foreseeable- may arise under an order such as this one that 
attempts pervasively to regulate nutritional advertising. The Commission ordi 
naritv will not render compliance advisory opinions where “clinical study, 
testing or collateral inquiry” is required (10 C.F.R. $ 3.01(d)). It seems 
obvious that, the need for such investigations where nutritional claims are 
involved would frequently arise. 
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about the order in the Commission’s brief illustrate this 
infirmity even more vividly. For example, the Commission 
states that paragraph 1(1) (a) of the-order prohibits cer¬ 
tain (indefinable) representations unless the} can be sub¬ 
stantiated before they are made. FTC Br. 64. This argu¬ 
ment presumably also applies to paragraph 1(1) (c). See 
FTC Br. 65.-- Nothii in these provisions of the order 
remotely suggests, however, that they require prior sub¬ 
stantiation and nothing in the opinions below supports this 
interpretation. The order proposed by complaint counsel 
did not seek such a restriction (1 App. 157-60) and the 
Commission actually purported to have “modified” com¬ 
plaint counsel’s proposed order “so as to avoid any undue 
limitations on respondents’ ability to make truthful adver¬ 
tising representations.” FTC Opin. 31 (1 App. 229). The 
Commission’s present suggestion tftat paragraphs 1(1)(a) 
and (c) n pure prior substantiation is thus completely in¬ 
consistent with the statement of the Commission’s opin- 


-- Tti tliis connection, we are at a complete loss to understand the argument 
made as to our “trial tactics’'; that is. that ITT Continental's defense below 
was that it “did not know that the advertisements were making the misrepre¬ 
sentations found FTC I5r. fi4. In fact, our defense, sustained by the 

Commission in virtually every respect, was that the adsertising did not make 
the allegedly false claims. Is the Commission reallti suggesting here that the 
vigorous defense of an advertising ease is a factor that is relevant to the 
sort of order the Commission may enter? Certainly the Commission never 
advanced below such an inadmissible justification for anv r.ovision of this 
order. 

23 If the Commission's piesent interpretation of the order were correct, 
then there world be no relationship at all of these provis ons to a purported 
violation consisting of “false” advertising. Recent Commission decisions are 
developing the rule that even truthful advertising may be “unfair” adver¬ 
tising in the absence of adequate prior substantiation ef claims. E.fj., Jn re 
Pftzrr, Inr., 81 F.T.C. 2.1 (1072). This, however, is an entirely different 
theory of violation from the -purported “false” advertising found below, and 
-t was never remotely suggested below that such a theory was in the case. 
Nor, until now, has there been any suggestion that, contrary to the import 
of the Commission’s statement quoted in the text, paragraphs I(l)(a) and 
( ) require prior substantiation. They clearly do not. 
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The ambiguity of paragraph T( 1) (b) is demonstrated by 
the example the Commission supplies. FTC Br. 76. Thus, 
in the Commission’s view, to state that a product is “a 
useful source of protein” would be a comparative nutri¬ 
tional claim requiring the affirmative disclosure called for 
by paragraph 1(1) (b). Surely, in light of this statement, 
there are “serious questions as to . . . fthe] meaning and 
application” of paragraph 1(1)(b). FTC v. Henri) Brock 
£ Co., supra, 368 U.S. at 368. 

With respect to paragraph 1(1) (d), the Commission does 
not attempt to defend the possible literal scope of this in¬ 
junction as it was described by Petitioner Ted Bates & 
Company, Inc. Brief for Petitioner Ted Bates & Com¬ 
pany, Inc., October 15, 1975, at 38-39. Instead, it takes 
the position, in (distance, that this provision of the order 
comes into play only when an attempt is made “to create 
the appearance of demonstrating the product or what it 
can do for the consumer.” FTC Br. 78. This is not, of 
course, what the order itself provides. If the Court finds 
any justification for an injunction covering “demonstra¬ 
tions” in this case, it should nevertheless not sanction the 
incomprehensible language of paragraph 1(1)(d). 

As for paragraph T(2) of the order, the Commission 
claims that the respondents below failed to challenge this 
provision before the Commission and are therefore barred 
from objecting to it here. FTC Br. 66. A substantially 
similar provision was included in the order that complaint 
counsel requested the Commission to issue and was spe¬ 
cifically objected to by ITT Continental as vague, over¬ 
broad and lacking in record support. Answering Brief of 
Respondent ITT Continental Baking Company, Inc., FTC 
Dkt. Xo. 8860, March 20, 1973, at 47. This objection was 

24 Tliis was paragraph T(l)(h) of complaint counsel’s proposed order. 

1 App. 158. 
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clearly sufficient to preserve the point made in our open¬ 
ing brief (Pet. Br. 45) for review by this Court. 

The Commission’s brief effort to justify paragraph 1(3) 
of tlie order (FTC Br. 6G-67) requires little comment. 
Neither the authorities (see Pet. Br. 45) nor the record 
(see pp. 17-18, supra) supports this perpetual injunction 
against any misrepresentation of the nutritional properties 
of any food product. 

ITT Continental, of course, is confronted with the pros¬ 
pect of a perpetual injunction, which if not modified (as it 
should be), will govern the advertising for all of its food 
products, present and future. We would like to believe 
that, as the Commission intimates (FTC Br. 75), this or¬ 
der will not be interpreted in the abstract 25 years from 
now and that resort will be had to the record of the pro¬ 
ceeding below (which will in any event be unenlightening) 
and a precise and protective construction will be placed on 
the sweeping prohibitions of this order. The unfortunate 
experience of others with changing interpretations of Com¬ 
mission orders makes clear, however, that such a belief 
would be at best wishful thinking on our part. See, e.g., 
Rettivger v. FTC, 392 F.2d 454 (2d Cir. 19fi8) (where the 
Commission attempted to change its interpretation of a 
consent order 10 years after its entry). 

In our opening brief, and above, we demonstrated the 
absence of any reasonable relationship of this order to the 
limited violation supposedly found below. We submit that 
paragraphs 1(1) and (3) should be entirely stricken and 
that if sustained at all, paragraph 1(2) should be modified 
and further should be limited to advertising for Wonder 
that is primal ly directed to children. Sec Pet. Br. 45, 4G. 
The Commission’s own brief demonstrates, however, that 
the very least that is required is a complete rewriting of 
the order in terms that can be comprehended. 
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v. 

CONCLUSION 

As we have previously noted (Pet. Br. 21), the complaint 
in this case posed numerous important and novel issues. 
As to each one of these that was fairly posed by the plead¬ 
ings and actually litigated, the Commission was compelled 
to rule in ITT Continental's favor. Only by torturing 
paragraph 10 beyond recognition did the Commission man¬ 
age to salvage any aspect of its complaint, and by so doing, 
it violated fundamental procedural rights of the respond¬ 
ents. In adjudicating the issue invented, the Commission 
entered no finding of violation that comports with govern¬ 
ing legal principles, reflects an adequate review of the rec¬ 
ord, or represents reasoned and articulated decision mak¬ 
ing. By both its adjudication, and by the sweeping and 
incomprehensible order it issued, the Commission, in the 
words of one court, “abandon [ed] the merit in hearings of 
the power of persuasion for the persuasion of power. . . .” 
See p. 19, supra. We submit that in every respect men¬ 
tioned above, the Commission committed reversible error. 

For all the reasons assigned in this and our opening 
briefs, the Commission’s order must be reversed and the 
case remanded with instructions to dismiss the complaint. 
At the least, the Court should remand for further proceed¬ 
ings not inconsistent with its opinion. Should the Court 
sustain the Commission’s limited finding of violation, it 
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should require modification of the order along the lines set 

forth in our opening brief. 
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